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DEC 37200 SENSITIVE

Alan P Dye, Esq

Heu1 K Abegg, Esq

Webster, Chamberlamn & Bean

1747 Pennsylvania Avenue, N W

Washington, DC 20006

RE MUR 5572

David W Rogers,
Fnends of Dave Rogers,
Rogers for Congress n/k/a Special
Operations Fund, and
Chnstian Winthrop, m hus official
capacity as treasurer for both
committees

Dear Mr Dye and Ms Abegg

Based on a complnnt filed with the Federal Elechon Commssion on October 18, 2004,
and information supplied by your chents, the Commussion, on August 17, 2006, found that there
was reason to believe your clients, David W Rogers, Fniends of Dave Rogers, Rogers for
Congress n/k/a Special Operations Fund, and Chnstian Winthrop, 1n lus official capacity as
treasurer for both commuttees, violated 2U 8 C § 439a, and instituted an investigation of this
matter

After conmdenng all the evidence available to the Commussion, the Office of the General
Counsel 13 prepared to recommend that the Commussion find probable cause to believe that
violations have occurred

The Commussion may or may not approve the General Counsel's recommendations
Submitted for your review are briefh stating the position of the General Counsel on the legal and
factual 1ssues of the case  Within 15 days of your receipt of this notice, you may file with the
Secretary of the Commussion briefss (ten copaes 1f possible) stating your position on the 1ssues and
replying to the bnefs of the General Counsel (Three copes of such brief should also be
forwarded to the Office of the General Counsel, if poasible ) The General Counsel's bnefs and
any briefh that you may submit will be considered by the Commission before proceeding to a
vote on whether there 13 probable cause to believe a violation has occurred

I you are unable to file responatve briefs within 15 days, you may submit a written
request for an extension of tame  All requests for extensions of tme must be submatted m writing



five days prior to the due date, and good cause must be demonstrated In addition, the Office of
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You may also request an oral hearing before the Commssion See Commissmion’s “Pohicy
Statement Establishing a Pilot Program for Probable Cause Heanings,” 72 Fed Reg 7551 (Feb
16, 2007) Heanngs are voluntary, and no adverse mference will be drawn by the Commtssion
based on a respondent’s decision not to request such a hearing  Any request for a heaning must
be submutted along with your reply brief and must state with specificity why the hearng 18 being
requested and what 1ssues the respondent expects to address The Commission will notify you
within 30 days of your request for a heaning as to whether or not the request has been granted

A finding of probable cause to believe requires that the Office of the General Counsel
attempt for a period of not less than 30, but not more than 90 days, to settle this matter through a
concihation agreement

Should you have any questions, please contact Audra Wassom, the attorey assigned to

%w F e

Thomasena P Duncan
General Counsel

Enclosures

Bnief - David W Rogers

Bnief - Fnends of Dave Rogers and
Chnistian Winthrop, 1n lus official
capacity as treasurer

Bnief - Rogers for Congress n/k/a Special
Special Operations Fund and Chnistian
Wnthrop, mn us official capacity ss
treasurer



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
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David W Rogers MUR 5572

GENERAL COUNSEL’S BRIEF
L INTRODUCTION
This matter arose from a complant filed with the Federal Elechon Commission (“the

Commussion”), alleging that David W Rogers, the Republican candidate for Congress in Rhode
Island’s First Congressional District in the 2002 and 2004 gencral elections, and hus 2002 and
2004 campaign committees, Friends of Dave Rogers and Rogers for Congress, and Chnstian
Wmthrop, m his official capacity as treasurer for both commuttees, referred to collectively
heremafier as “the Respondents,” violated 2 US C §439aand 11 CFR § 113 1 when Rogers
converted commuttee assets (in the form of contnbutor maling hsts developed by hns campaign
commuttees with the use of campaign funds) to personal use by selling or rentmg the contnbutor
lasts and retarmng the proceeds from that sale for personal use

After consudering the complamt, the Respondents® response, and publicly available
information, the Commussion found reason to believe that Respondents violated 2U S C § 439
and 11 CFR §1131 See Factual and Logal Analysis Rogers submitted a response to the
Commussion’s factual and legal analyss, through counsel, 1n which he admutted to selling the
contnbutor lists developed by hus commuitees and retaming the proceeds for his own personal
use Rogers clamed, however, that the Commission’s regulations “contain no specific provision
prolubiting the conversion to personal use of a mailing list ™ Response dated Oct 23, 2006
Rogers also claums that a Memorandum of Understanding with hus campaign committees granted
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hum co-ownership of the mailmg Iist Rogers, however, did not provide the commuttees with any
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significant consideration, MUch 1688 Iaif MAIKET VAIUS, 10 IS PUEPO NP of the Iist™
The Commassion’s mvestigation confirmed that Rogers sold a mailing list developed
almost entirely with hus campaign commuttees® assets and retaned 100% of the proceeds for s

own personal use Therefore, the Office of General Counsel 13 prepared to recommend that the
Commuasion find probable cause to believe that David W Rogers violated2U S C § 4392 and
11CFR §1131

II. SUMMARY OF THE RECORD

A.  Backgrougd

David W Rogers was the Republican candidate for Congress m Rhode Island’s Farst
Congressional District in the 2002 and 2004 general elections Fniends of Dave Rogers was the
principal campaign commuttes for David Rogers’ 2002 campaugn for Congress  Rogers for
Congress was the principal campaign committee for David Rogers® 2004 campaign for Congress

During the 2004 election cycle, Rogers took a salary from lus campaign ' Rogers Tr at
27-28 In addition to the salary payments received from his campaign committee, Rogers’ U S
House of Representatives Financial Disclosure Statement, filed on July 17, 2004, revealed
$44,000 1n “salary” income recerved 1n 2003 and $28,000 in “salary” mcome recerved dunng the

! Based on reports filed by Rogers for Congress, Rogars took a total of $10,022 65 in salary payments from hus
commutses for the 2004 election cycle, although Rogers stated i hus deposition that he believed he took a smiary
equivalent to0 $40,000 a year durmg the 2004 campagn Rogers Tr at28 Rogers was not always sure sbout his
memory of events, 50 it 1s unclosr whether he actually took s salery of around $40,000 that us committes fiuted to
report or whether the salary was accurately reported and his memory was simply faulty on that pomt

Rogers did not take a salary from his campagn during the 2002 election cycle In 1999, the Commission sssued an
Advisory Opmuon holding that campaign funds could not be used to pay candidate salanes without violating
2USC §43%a Advisory Opmion 1999-1 The Commission superseded Advisory Opuon 1999-1 m s 2002
rulemaking, which sets forth rules under which a candsdate’s prmcipal campsign committes may pay & salary 10 the
candedato Ses Explenation & Justification for 11 CFR § 113 1(gX1)()(X) ("E&), 67 Fed Reg 76971 (Dec 13,
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MUR 5572 3
General Counsel’s Bnef
David W Rogers

first half of 2004 from BMW Lusts, LLLP (“BMW Lists”) 2 The payments Rogers recerved from

reported by lus principal campaign committee as salary pad to the candidate  Although Rogers
reported a total of $72,000 recesved from BMW Lasts on lus House Financial Disclosure
Statement, the investigation only uncovered records of payments m the amount of $56,000 from
BMW Lists to Rogers See Attachment 1 (List of Payments from BMW Laists to Rogers)
Rogers stated that he may have receaved additional amounts from other sources for selling or
renting hus list, but he does not remember and has no evidence one way or the other Rogers Tr
at 64-65

B.  Develonment of the Mailing List

After Rogers decided to become a candidate 1n early 2001, be developed an mmtial hist of
names 1ncluding people he knew 1n Rhode Island, from the Navy, from hus college fratermty,
fnends of hus parents, efcefera, and provided that hist to hus campaign commttes without
claming any ownership interest in the ist Rogers Tr at 31 Rogers estunated that the inttial list
that he generated from lus personal contacts contained between 500 and 1,000 names * He did
not oxpend any funds 1n developing that mutial ist Rogers Tr at 32-33

Rogers’ first pnncipal campaign commuttee, Fiends of Dave Rogers, continued
development of the imtial maihing list around the begmnning of hus 2002 campaign  According to
Rogers, the campaign commuttee contracted with Bruce Eberle & Associates for an imtial test

mathng to determme how much money could be ratsed for Rogers Rogers Tr at 37-38 Once

2 Although Rogers characterized the payments from BMW Lists as “salary” on hus Financial Disclosure Statement,
hs was not en employes of BMW Lists (ses Rogers Tr at 9-13) and the payments sppesr to have boea for the

of hus commsttees’ mailing list Those were the only stems reported on hus Financa! Desclosure Statement
He did not report the salary from his campaign commttes on his Financial Disclosure Statement

3 Rogers has no means with which to document the exact number of names he provaded 1 hus commyttses
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that mtial test mmbing genersted sufficient contnbution meome to be deemed successful,* it

Dave Rogers paid the vendor for the lust developed as a result of the inrtial test maihing and
subsequent mailings Rogers Tr st 39 Rogers also mdicated that lns commuttees paid to
purchase or rent vanious other donor Lists for use 1n direct malings, and that the contnbutions
recsived 1n response to those direct mmlings generated additional names for the master List that
he eventually sold to BMW Lists ° Rogers Tr at 40-43 In addition to the lists his commuttees
rented and purchased, Rogers confirmed that campaign volunteers for his commuttees helped to
develop a mmlng list that also went mnto the final master hst Rogers Tr at41 Thus, the master
list of the commuittees appears to have included the relstively small number of names that Rogers
intrally contributed to hus commuttees (500 to 1,000) plus potentially m excess of 20,000 names
that hus commuttees developed by purchasing or renting other mailing hists and by the work of
campaign volunteers ¢ The Rogers Commuttees collectively spent approximately $211,648 20 to
develop maihing lists duning the 2002 and 2004 elections The commuttees® disclosure reports
described these expenses as “hst acqusition,” “mashing hist,” “lsts,” and “list services * The

4 As Rogers descrabed ¢, the test mailer, which was seat to approximately 25,000 people, would be considered
“successful” if “t made money  1f it didn’t lose that much monsy  1f you are able to get 80 cents on the dollar,
70, something like that, then i looks like you may have a viable sstuation ™ Rogers Tr ot 38

5 It appears 10 be the general practice m the maikng kst and dwrect mail mdustry for 8 committee that rents & malng
::nhwhndnmmomﬁmdwmﬂbymbhmlummhmd

¢ BMW Lasts was unsbie to provide specific information regarding the number of names on the list 1t purchased
from Rogers

7 Friends of Dave Rogers (the 2002 campaign committes) spent $173,306 34 for “hsts” and “list services ™ Rogers
for Congress (the 2004 campaign committee) spent $38,341 86 for “list soqusition™ and “mailng hst* Thas amount
doss not nciude expenditures made for “dwect mail,” “dwect mail crestives,” “direct maul production,” “dwrect maul
caging,” “dwect mal printing,™ “maul,” or “masl services ™ With all of those categones mciuded, the total Rogers’
committons spent for dwect mail and maulmg kit related sems was approxumately $1,310,419 06
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“master List” Rogers eventually sold to BMW Lists contamned 1n excess of 20,000 names. Rogers
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On October 1, 2001, Davad Rogers and Chnistian Winthrop, on behalf of Fnends of Dave
Rogers, signed a Memorandum of Understanding (“MOU™) that purports to create co-ownership
nghts mn the campaign donor Lists developed by Rogers and Fnends of Dave Rogers * The MOU
sumply states that “mn consideration of his personal contributions to the creation of such lists, hus
signature on all fundraimng letters, and Ins hife story winch 18 contamned m these solicitations,”
Friends of Dave Rogers and David Rogers shall co-own “all names generated as the result of any
direct mail solicitation ™ See Attachment 2 It 15 unclear who may bave drafted the MOU It1s
Rogers’ recollection that Chnstian Winthrop, the treasurer of Friends of Dave Rogers, presented
hum with the MOU, but Rogers does not recall if he mstructed Winthrop to sign the MOU, or if 1t
was the other way around Rogers Tr at 52-53 Rogers indicated that he may have belteved
such a co-ownership interest was permismible from conversations with Patnck Mooney, who was
at that time a direct maul fundrmising agent for Bruce Eberle & Associates (a2 vendor for Friends
of Dave Rogers) Rogers Tr at25-26 Mooney later became & principal :n BMW Lasts, the
company to which Rogers sold his campeaigns® master list

Other than the mitial hist of less than a thousand names, however, the only consideration
Rogers provided to his campaign commuttee m return for an ownerstup interest mn the final
master hist was the use of hus name, hikeness, and Life story, as well as the occasional

proofreading of fundrasing letters Rogers Tr at 48 and 70 Rogers also stated that he was not

¥ Respondents did not subnut & sumiar MOU between David Rogera snd Rogers for Congress, the 2004 commsttee
The mvestigation revealed that apparently no sumuler MOU existed with Rogers for Congress, although the partcs
sppoar to bave treated the 2004 commuttos as smmply an extension of the 2002 commsttes Rogers Tr at 51
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even “certain that what was sokd to BMW Lists had anythmg to do with, one way or the other
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C.  Sals of the Mafling List .

In the spring of 2003, Rogers signed a Contract for Purchase of List Property with BMW
Lists® See Attachment 3 (Contract for Purchase of List Property) Under thia contract, BMW
Lists purchased “the donor list of all direct mail generated supporters of Dave Roger’s [sic]
campagn for US Congress, from October 1, 2002 to Apnl 30,2003 ” /d The price of
purchase was $48,000, and according to the contract, “payment of this $48,000 fee shall be made
to Dave Rogers 1n 24 installments of $2,000 each ™ Jd On May 28, 2003, a handwnitten
eddendum was added to the contract extending the terms of the contract, imncluding additional
payments of $8,000, to July 15,2003 Id The contract makes no mention of the MOU or the
commuttees’ ownership interest 1n the list

Rogers® memory was not clear surrounding the details of the contract, however, he stated
that he belzeved someone at BMW Lists approached lum with the offer to buy the maihing hst
Rogers stated that he believed he spoke with Patrick Mooney and Robert Dulnel about the
ocontract and about lus ownership interest n the mmhng hat, but he did not remember any detals
of those conversations Rogers Tr at 54-57 Rogers does not recall anyone at BMW Lists
questioning the legality of s ownershup mnterest in the list at the time of the contract, but did
think that questions were rmsed ot a later date Rogers Tr at 54-55 According to Robert
Dubsel, who was President of BMW Lists at the time of the contract, he had questioned Patrick
Mooney, who was the managing partner of BMW Lists at the time, about “the legality of the

? Robert Dubsel, Pressdent of BMW Lists, signed the contract on Apnl 20, 2003, but Rogers did not sign the contract
until May 31, 2003

AP ERALIT B L S
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agreement, because he thought it was odd that the candidate and not the commuttee was the
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According to a list of payments made to Rogers by BMW Lists, Rogers was paid $56,000
for the purchase of lus comnutices’ mailing hist See Attachment 1 (Last of Payments from
BMW Lasts to Rogers) Rogers stated that to the best of hus recollection the List provided by
BMW Lists was a complete Listing of the payments made to hum for the purchase of the mailing
hst Rogers Tr at 64 Ho also stated that he retained one bundred percent of the proceeds for his
own personal use (¢ g, to pay & mortgage, private school bulls for us children, and other iving
expenses) Rogers Tr at 64-66 When asked whether he recerved any additional mcome at any
time from any other source for the sale or rental of hus commuttees’ mmiling list, Rogers indicated
that he thought he might have but did not remember from whom or the amount Rogers Tr at
64-65

II. ANALYSIS

It 13 unchsputed that David W Rogers sold a mailing list developed almost entirely by lus
campaign commuttees using contnbutions recerved pursuant to the Federal Elechon Campaign
Act of 1971, as amended, (“the Act”™) and retaned the proceeds from the sale for hus own
personal use The Act states that a “contnbution accepted by a candidate™ “shall not be
converted by any person to personal use ™ 2U S C § 439a(b)(1) “A contnibution or donation
shall be consdered to be converted to personal use if the contnibution or amount 15 used to fulfill
any commitment, obligation, or expense of a person that would exist urespective of the
canchdate’s election campaign ™ 2U 8 C § 439a(b)(2) The Commussion’s regulations state that
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“the Commission will determune, on a case-by-case basis whether  uses of fimds in a campaign
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account” constitute “personaluse™ 11 CF R § 113 1(gX1)u) 1he regulstions then state that
“the transfer of a campaign commuttee asset 1s not personal use 30 long as the transfer 15 for fair
market value™ 11 CFR § 113 1(g)(3) (cmphasis added)

According to documents and sworn testmony, Rogers sold his campaign comnuttees’
master mashng hst to BMW Lists for at least $56,000 1n profit, which he retained for Ins own
personal use (to pay the mortgage, his chuldren’s private school bills, and living expenses )
Rogers Tr at 64-66 Furthermore, the maihng list that he sold was apparently developed by hus
campaign commuttees using contributions made to his commuttees '

The fact that Rogers and Friends of Dave Rogers entered into a Memorandum of
Understanding purporting to grant Rogers a co-ownership interest 1n the list does not change the
snalymis Neither the Act nor the Commussion’s regulations allow parties to contract around the
personal use provisions

Although 1t 13 conceivable that a candidate could enter mto a contract with his principal
campaign committee to obtain some asset or portion of an asset belonging to his campaign
committee (or developed using contnbutions to his campaign commuittee) by providing
something of value to lus commsttee (money, physical equipment, etc ) in & fair market

exchange, there was no faur market exchange in this case  Despate the MOU that Rogers signed
with hus first pnncipal campaign commuttee, there 1s no basis on which to conclude that the

transfer of the commuttee asset (the mailing list) to Rogers was made for faur market value It

¥ Mr Rogers only contributed an mrtial list of between 500 and 1,000 names to the development of the maihng hist,
which appears % have ultumately mcluded m excess of 20,000 names Rogers Tr at48 The Commitiecs doveloped
the bulk of the maulng list by purchasmg hsts, rentag Lists for drect mail purposes and adding the names of people
MW%hMMbhmMuMdmmmbWMhln
further Rogers Tr at
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does not appear that Rogers’ commuttees recerved anything m exchange for the transfer The

lus signature on all fundrasing Jetters, and Ius hife story ™ Attachment2 Rogers’ prncipal
campaign committees already had the nght to use the candidate’s name or likencss ona
fundrmsmng solicitation In fact, Rogers agrees that it would have been impossible for nm to run
for Congress without providing hus commuttees with hus name, likeness, and hfe story and admuts
that he provided these things prior to and without any thought of clmming an ownersinp mterest
n his committees’ malhing st Rogers Tr at 31

The relatively few names Rogers mitially provaded to us 2002 commuttee in comparnison
with the apparent s:ze of the final hst that he sold to BMW Lists, and the fact that his committees
spent at least $211,648 20 to develop the mailing hsts, would not seem to constitute fiur market
value In fact, as previously stated, Rogers 13 not even sure if any of the names he mtially
provaded to lus commuttees were part of the final hist that he sold Rogers Tr at 52 The fact that
be provaded hus committoes with his name, likeness, and life story can hardly be conmidered
providing farr market value 1 exchange for 100% ownership m his committees’ mahing hsts !
In addition, Rogers’ hife story does not appear to have any tangible monetary value above the
value of any other mdividual’s Iife story, if that mdividual decided to run for Congress '2 Thus,
Rogers does not appear to have provided fair market value to his commuttees 1n exchange for hus

ownership mterest in the mailing list

"' Rogers® commutises did not report recerving any payments from BMW Lasts, and the contract between BMW
Lnldm“hhmathlm.wlmnml Also, Rogers stated that be dd not share
sty portion of the proceeds from the sale with lus commiitees Rogers Tr at 64

2 When asked, Rogers admutted thet he has never boen offored monsy for the rights to a book or movie utilizing hus
same and Lifb story, has never attempted to sell the nghts 10 hus name and hife story, and has never been

compensated m any way for the use of bis name and lsfs story Rogers Tr st 14
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Accordingly, thus Office 1s prepared to recommend that the Commission find probable

IV. GENERAL COUNSEL’'S RECOMMENDATION

1 Find probable cause to believe that David W Rogers violated2 US C § 439a and
11CFR §1131
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BEFORE THE FEDERAL ELECTION COMMISSION

— . _Inthe Matterof ;.....H -
Friends of Dave Rogers and Chnistian )
Winthrop, m hus official capacity as ; MUR 5572
treasurer
GENERAL COUNSEL’S BRIEF
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L INTRODUCTION
Ths matter arose from a complamnt filed with the Federal Election Commssion (“the

Commismion”), alleging that Davad W Rogers, the Republican candidate for Congress m Rhode
Island’s First Congressional Distnict in the 2002 and 2004 general elections, and ins 2002 and
2004 campaign committees, Friends of Dave Rogers and Rogers for Congress, and Chrnishan
Winthrop, 1n hus official capacity as treasurer for both commuttees, referred to collectively
heremnafter as “the Respondents,” violated 2U S C §43%and 11 CFR § 113 1 when
commuttee assets (1n the form of contributor mailing hists developed with the use of campaign
funds) were converted to Rogers® personal use

After considening the complaint, the response, and pubhcly availabie information, the
Commussion found reason to belicve that Respondents violated2U S C §439aand 11CFR
§113 1 See Factual and Legal Analyms Respondents submutted a response to the
Commussion’s factual and legal analysis, through counsel, in which Rogers admutted to selling
the contnibutor lists developed by lus committees and retaining the proceeds for his own personal
use and the comnuttees acknowledged consenting to the transaction Rogers claimed, however,
that the Commussion’s regulations “contain no specific provision prohibiting the conversion to
personal use of a maihing hist ™ Response dated Oct 23,2006 Rogers also claums that a
Memorandum of Understanding with his campaign committees granted him co-ownership of the
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maihng list Rogers, however, did not provide the commuttecs with any sigmficant
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consmderstion, much less fair market value, for his purported co-ownership of the hist

The Commission’s investigation confirmed that the commuttees consented to Rogers
retaiming, for hus own personal use, 100% of the proceeds from the sale of the mailmg List
developed almost entirely with hus campaign commuttees® assets Therefore, the Office of
General Counsel 13 prepared to recommend that the Commussion find probable cause to believe
that Friends of Dave Rogers and Christian Winthrop, 1n lus official capacity as treasurer, violated
2USC §439and11CFR §1131

II. SUMMARY OF THE RECORD
A.  Dackground
David W Rogers was the Republican candidate for Congress :n Rhods Island’s First

Congressional District m the 2002 and 2004 general elections  Friends of Dave Rogers was the
princapal campeign commttee for David Rogers® 2002 campaign for Congress Rogers for
Congress was the pnncipal campaign commuttoe for David Rogers’ 2004 campaign for Congress
During the 2004 election cycle, Rogers took a salary from hus campmgn ! Rogers Tr at |
27-28 In addition to the salary psyments recerved from his campaign commuttee, Rogers® U 8
House of Representatives Financial Disclosure Statement, filed on July 17, 2004, revealed

! Based on reports filed by Rogers for Congress, Rogers took a total of $10,022 65 m salary payments from has
committes for the 2004 election cycls, although Rogers stated m his deposition thet he beheved he took s salary
equivalent to $40,000 a year durmg the 2004 campaign Rogers Tr at28 Rogers was not always sure about his
memory of svents, 90 1t 15 tnclear whether he actually took a salary of around $40,000 that lus commuttee failed to
roport or whether the salary was acourately reported and lus memory was simply fauity on that pomt

Rogers did not take a salary from bns campaign duning the 2002 election cycle In 1999, the Commission tssued an
Adveory Opimion holdmg thet campesgn funds could not be used to pay candidate salanes without violating
2USC §439a Advisory Opmuon 1999-1 The Commission superseded Advasory Opaon 1999-1 m & 2002
ralomalang, wiuch sets forth rules under which a candidate’s principal campugn committes may pay 8 salasy 1o the
candidate See Expianation & Justification for 11 CF R § 113 1(g)(1)()(T) ("B&J"), 67 Fed Reg 76971 (Dec 13,
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$44,000 1n “salary” mcome recerved mn 2003 and $28,000 1 “salary” mncome received dunng the
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first half of 2004 from BMW Lusts, LLLP (“BMW Lists”) > The payments Rogers recerved from
BMW Lists were apparently separate from the salary he took from his campaign and were not
reported by lns principal campaign committee as salary pad to the candidate  Although Rogers
reported a total of $72,000 recerved from BMW Lists on his House Financial Disclosure
Statement, the mvestigation only uncovered records of payments 1 the amount of $56,000 from
BMW Lists to Rogers See Attachment 1 (List of Psyments from BMW Luists to Rogers)
Rogers stated that he may have recerved additional amounts from other sources for selling or
renting hus list, but he does not remember and has no evidence one way or the other Rogers Tr
at 64-65

B.  Develonment of the Mallmg List

After Rogers decided to become a candidate 1n early 2001, he developed an mnrhal hist of
names including people he knew m Rhode Island, from the Navy, from hus college fraternity,
friends of lus parents, efcetera, and provided that list to lus campaign committee without
claiming any ownership interest in the list Rogers Tr at 31 Rogers estmated that the initial list
that he geacrated from hs personal contacts contamed between 500 and 1,000 names * He dud
not expend any funds in developmg that imtial hst Rogers Tr at 32-33

Rogers® first principal campugn commuttee, Friends of Dave Rogets, continued
development of the initial mailing list around the begimnning of lus 2002 campagn  According to

2 Although Rogers characterzed the payments from BMW Lists as “salery” on hus Fmencial Dusclosure Statement,
ke was not an employes of BMW Lasts (ses Rogers Tr st 9-13) and the paymonts appesr $0 have been for the
porchase of fus commiticss’ maing wt Those were the only tems reported on b Fmancial Disclosure Statement
He did not report the salary from lus campatgn committes on ns Financml Dmclosure Statement

3 Rogers has no mesns with which 1 document the exact number of names he provided to hs commsttees
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maihing to determine how much money could be raised for Rogers Rogers Tr at 37-38 Once
that mitial test mailing generated sufficient contribution income to be deemed successful, it
appears that Bruce Eberle & Associates became Rogers’ first direct mail vendor, and Friends of
Dave Rogers paxd the vendor for the list developed as a result of the mmitial test mahing and
subsequent mailings Rogers Tr at 39 Rogers also indicated that lns commuttees paud to
purchase or rent vanous other donor lists for use 1 direct mailings, and that the contributions
recesved 1 response to those direct maihings generated additional names for the master list that
he eventually sold to BMW Lasts * Rogers Tr at 40-43 In addition to the lists his commuttees
rented and purchased, Rogers confirmed that campaign volunteers for hus commuttees helped to
develop a maling list that also went mnto the final master ist Rogers Tr at 41 Thus, the master
hist of the commuttees appears to have included the relatively small number of names that Rogers
mtially contnbuted to is commuttees (500 to 1,000) plus potentally in excess of 20,000 names
that lus commuttees developed by purchasing or renting other maihing lists and by the work of

campaign volunteers ¢ The Rogers Commttees collectively spent approximately $211,648 20 to
develop mailing hists during the 2002 and 2004 cloctions The comnuttees® disclosure reports

4 As Rogers described it, the tost masler, which was sont to approxamately 25,000 people, would be considered
“successful® if “xt made money  1f it dudn’t lose thet much money  1f you are able to get S0 conts on the dollar,
70, somethmg kike that, then 1t looks hke you may have a viable situation " Rogers Tr st 38

5 1t appears 1o be the general practice m the mailng hst and drect mal mdustry for s commttes thet rents a markng
:umumummdqmmwwuhmmmmmm

_$BMW Lasts was unabie to provade specific mformation regardmg the number of names on the list it purchased

from Rogers
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“master List” Rogers eventually sold to BMW Lists contamned 1n excess of 20,000 names Rogers
Tr at48 and 37

On October 1, 2001, David Rogers and Chnsthian Winthrop, on behalf of Fnends of Dave
Rogers, igned a Memorandum of Understanding (“MOU”™) that purports to create co-ownership
nghts in the campaign donor hsts developed by Rogers and Friends of Dave Rogers * The MOU
sumply states that “in considerstion of lus personal contributions to the creation of such lists, lus
signature on all fundrusing letters, and lus life story which 1s contained 1n these solicitations,”
Friends of Dave Rogers and David Rogers shall co-own “all names generated as the result of any
darect maul solicitation " See Attachment 2 It 18 unclear who may have drafted the MOU It1s
Rogers’ recollection that Chnstian Wmnthrop, the treasurer of Fniends of Dave Rogers, presented
tum with the MOU, but Rogers does not recall if he instructed Winthrop to sign the MOU, or if 1t
was the other way around Rogers Tr at 52-53 Rogers mndicated that he may have believed
such a co-ownership interest was permussible from conversations with Patrick Mooney, who was
at that time a direct mal fundrmismg agent for Bruce Eberle & Associates (a vendor for Friends
of Dave Rogers) Rogers Tr at25-26 Mooney later became a principal m BMW Lists, the
company to which Rogers sold his campaigns’ master list

? Friends of Dave Rogers (the 2002 campasgn commuties) spent $173,306 34 for “lists™ and “list services ® Rogers
for Congress (the 2004 campaign commutiee) spest $38,341 86 for “lat acquisiion™ and “mating list ™ This amount
does not molude expenditures made for “direct mal,” “direct maul creatives,” “direct matl production,” “dwrect mail
cagiag,” “"darect maul printing,” “mail,” or “med] services * With all of those categories included, the total Rogers’
commattees spent for dwect maxl and masiing list rolated tems was approxumately $1,310.419 06

* Rospondents dud not submut & stmuler MOU betwosn David Rogers and Rogers for Congress, the 2004 committes

The mveshigatwon revealed that apperently no sxmilar MOU existed with Rogers for Congress, although the parties
appear %0 have treated the 2004 commiuttee as sumply an extension of the 2002 commsttce Rogers Tr at S1
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Rogers provided to hus campaign committee 1n return for an ownership interest in the final
master hst was the use of his name, likeness, and Iife story, as well as the occasional

proofreading of fundraising letters Rogers Tr at 48 and 70 Rogers also stated that he was not
even “certmn that what was sold to BMW Lists had anything to do with, one way or the other
with [sic] what [he] did smtially ™ Rogers Tr at 52

C.  Saleof the Malling List

In the spring of 2003, Rogers signed a Contract for Purchase of List Property with BMW
Lists® Ses Attachment 3 (Contract for Purchase of List Property) Under this contract, BMW
Lasts purchased “the donor list of all direct maul generated supporters of Dave Roger’s [sic)
campaign for US Congress, from October 1, 2002 to Apnl 30,2003 " Id The price of
purchase was $48,000, and according to the contract, “payment of thus $48,000 feo shall be made
to Dave Rogers 1n 24 iastaliments of $2,000 each ” /d On May 28, 2003, a bandwnitten
addendum was added to the contract extending the terms of the contract, including additional
payments of $8,000, to July 15,2003 /d The contract makes no mention of the MOU or the
committess’ ownership interest 1 the st

Rogers’ memory was not clear surrounding the details of the contract, however, he stated
that he belicved someone at BMW Lists spproached hum with the offer to buy the mauling List
Rogers stated that he believed he spoke with Patrick Mooney and Robert Dubsel about the
mﬂMMMMmhMMMMMMmem
of those conversations Rogers Tr at 54-57 Rogers does not recall anyone st BMW Lists

? Robert Dubsel, President of BMW Lists, sgned the contract on Apnil 20, 2003, but Rogers did not sign the contract
unti May 31, 2003
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thunk that questions were rmsed at a later date Rogers Tr at 54-55 According to Robest
Dubsel, who was Pressdent of BMW Lists at the time of the contract, he had questioned Patnck
Mooney, who was the managing partner of BMW Lasts at the tume, about “the legality of the
agreement, because he thought 1t was odd that the candidate and not the commuttee was the
purported owner ™ See Response to Questions Related to MUR 5572 from BMW Lists, July 11,
2007

According to a hist of payments made to Rogers by BMW Lusts, Rogers was paid $56,000
for the purchase of his commuttees’ maling list See Attachment 1 (List of Payments from
BMW Lists to Rogers) Rogers stated that to the best of lus recollection the hst provided by
BMW Laists was a complete listing of the payments made to hum for the purchase of the mailing
st Rogers Tr at 64 He also stated that he retained one hundred percent of the proceeds for hus
own personal use (e g, to pay a mortgage, private school bills for lus chuldren, and other living
expenses) Rogers Tr at 64-66 When asked whether he recerved any additional income at any
time from any other source for the sale or rental of lus commuttees’ maling list, Rogers indicated

 that he thought he might have but did not remember from whom or the amount Rogers Tr at

64-65

. ANALYSIS .

It 13 undisputed that David W Rogers sold a mailing hist developed almost entirely by hus
campaign commuittees using contnibutions recerved pursuant to the Federal Election Campaign
Act of 1971, as amended, (“the Act™) and retamned the proceeds from the sale for hus own
personal use  The Act states that a “contnbution accepted by a candidate” “shall not be
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shall be connidered to be converted to personal use if the contribution or amount 1s used to fulfill
nymmmmobhm«upmeofapmmthuwuldmmofh
candadate’s election campmign ” 2U S C §439a(b)(2) The Commussion’s regulations state that
“the Commussion will determine, on a case-by-case basis whether  uses of funds m a campaign
account” constitute “personal use” 11 CFR § 113 1(g)(1Xu) The regulations then state that
“the transfer of a campaign committee asset is not personal use 30 long as the transfer 1s for for
market vaiue™ 11 CFR § 113 1(g)(3) (emphams added)

According to documents and swom testmony, Rogers sold his campaign commuittees’
master mailing list to BMW Lusts for at least $56,000 m profit, which he retamed for his own
personal use (to pay the mortgage, hus children’s private school bills, and living expenses )
Rogers Tr at 64-66 Furthermore, the mailing List that he sold was apparently developed by lus
campaign commitiees using contributions made to his committees '* Chnstian Wmnthrop, on
behalf of the commttees, apparently conseted to this transaction by signmg the Memorandum |

of Understanding giving Rogers co-ownership nights 1n the hist without a fiurr market value |
exchange
The fiact that Rogers and Friends of Dave Rogers entered into a8 Memorandum of
Understanding purporting to grant Rogers a co-ownership interest i the hst does not change the
analysis It merely makes the commuttees comphceit 1n the violation of the Act’s personal use

® Mr Rogers only contributed sn mrtial kst of between 500 and 1,000 names to the development of the mailing hst,

which appears 10 have ultimately mcinded m excess 0£20,000 names Rogers Tr st 48 The Commitiees developed

the bulk of the malng hist by purchasing lists, renting lists for dwect masl purposes and addng the nemes of people

yhmwm%hgmudhbmmu-ﬂmmmubbmum
]
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the personal use provisions

Although 1t 15 conceivable that a candidate could enter into a contract with his princapal
campaign commuites to obtan some asset or portion of an asset belonging to hns campaign
commuttes (or developed using contributions to us campaign committes) by providing
something of value to lus committee (money, physical equipment, etc ) in a fiur market

exchange, there was no fir market exchange in this case  Despste the MOU that Rogers mgned
with s first prncipal campaign commuttee, there 18 no basis on which to conclude that the

transfer of the committee asset (the mailing hist) to Rogers was made for fir market value It
does not appear that Rogers’ committees received anything in exchange for the transfer The
MOU stated that the consideration was “Ius personal contrnibutions to the creation of such luts,
Ins mgnature on all fundrasng letters, and lus Iife story ™ Attachment2 Rogers® prncipal
campaign committees already had the nght to use the candidate’s name or likeness on a
fundraising solicitation In fiact, Rogers agrees that it would have been impossible for um to run
for Congress without providmmg s committees with lus name, likeness, and hife story and admits
that he provaded these thangs prior to and without any thought of claiming an ownership interest
m s commuttees’ malmg hist Rogers Tr at 31

The rolatively few names Rogers inttially provided to hus 2002 comnuttee 1n companson
with the apparent size of the final list that he sold to BMW Lists, and the fact that ns commuttees
spent at loast $211,648 20 to develop the mmling hsts, would not scem to constrtute fiur market
valuo In fict, as previously stated, Rogers 15 not even sure if any of the names he imtually
provided to lns committees were part of the final list that he sold Rogers Tr at 52 The fact that
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providing fiur market value m exchange for 100% ownership mn his commttecs® maihing hsts
In addition, Rogers® Life story does not appear to have any tangible monetary value above the
value of any other ndividual’s ife story, 1f that individual decaded to run for Congress ' Thus,
Rogers does not appear to have provided famr market value to his commuittees in exchange for s
ownership mterest in the maihing hst

Accordingly, thus Office 13 prepared to recommend that the Commission find probable
cause to beliove that Friends of Dave Rogers and Chnstian Winthrop, in lus official capacity as
treasurer, violated 2U S C §439aand 11CFR §1131

IV. GENERAL COUNSEL’S RECOMMENDATION

1 Fmd probable cause to believe that Friends of Dave Rogers and Christian Wmthrop,
m bus official capacity as treasurer, violated2USC §43% and 11 CFR §1131

srlupm JonifP
(0o

Acting Deputy Associate General Counsel
for Enforcement

" Rogers’ commuttecs did not report recerving any payments from BMW Lasts, and the contract between BMW
Lists and Rogers was for the purchese of the mailng It not a mere rental Also, Rogers stated that he did not share
sny porhion of the procseds from the sale with his commtees Rogers Tr at 64

12 When asked, Rogers admitted that be hes never beon offered money for the rights to a book or movie utiliziag hus
name and lifs story, has never attemnpied to sell the nghts to lus nsme and kifh story, and has never been
compenssted 1n any way for the use of hus name and hfe story Rogers Tr at 14
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Rogers for Congress n/k/a Special
Operations Fund and Christian Winthrop,
1 hus officaal capacity as treasurer

e’ o Nt et Nt

MUR 5572

GENERAL COUNSEL'’S BRIEF
L INTRODUCTION
This matter arose from a complant filed with the Federal Elechon Commussion (“the

Commussion”), alleging that David W Rogers, the Republican candidate for Congress m Rhode
Island’s First Congressional Distnct in the 2002 and 2004 general elections, and Ius 2002 and
2004 campaign commuttees, Friends of Dave Rogers and Rogers for Congress n/k/a Special
Operations Fund, and Christian Winthrop, m hus official capacity as treasurer for both
commattees, referred to collectively heremafier as “the Respondents,” violated 2U S C § 43%
and 11 CFR § 113 1 when commuttee assets (in the form of contributor mailing lists developed
with the use of campaign funds) were converted to Rogers® personal use

After considening the complant, the response, and publicly available information, the
Commussion found reason to believe that Respondents violated2USC §439aand 11 CFR
§ 1131 See Factual and Legal Analysis Respondents submitted a response to the
Commussion’s fiactual and legal analyss, through counsel, in which Rogers admutted to selling
the contributor lists developed by hus comnuttees and retaining the proceeds for lus own personal
use and the commuttees acknowledged consenting to the transacion Rogers clamed, however,
that the Commission’s regulations “contamn no specific provision prohibiting the conversion to
personal use of a mauling hist ™ Response dated Oct 23,2006 Rogers also claums thata
Memorandum of Understanding with lus campaign commyttees granted lum co-ownershup of the




MUR 5572 2
General Counsel’s Brief

Rogers for Congress n/k/a Special Operations Fund and
Chnistian Winthrop, m lus official capacity as treasurer

mmimg hat Rogers, however, did not provide the commuttees with any migmficant

N
™l

c
Ny

C
[+ 1]
il

0 = 6 U»n A W N

10
11

12
13
14
15
16
17

consideratron, much less fair market value, for hus purported co-ownershup of the hist

The Commussion’s imvestigation confinmed that the commuttoes consented to Rogers
retaimng, for his own personal use, 100% of the proceeds from the sale of the mailing hist
developed almost entirely with lus campaign commuttees’ assets Therefore, the Office of
General Counsel 13 prepared to recommend that the Commussion find probable cause to believe
that Rogers for Congress n/k/a Special Operations Fund and Chnistian Winthrop, m ins official
capscity as treasurer, violated 2U S C §439aand 11 CFR §113 1

I. SUMMARY OF THE RECORD

A-  Backaround

David W Rogers was the Republican candsdate for Congress in Rhode Island’s First
Congressional District i the 2002 and 2004 general elections Fniends of Dave Rogers was the
pancipal campaign commuttee for Davad Rogers® 2002 campaign for Congress Rogers for
Congress was the prmcipal campaign committee for David Rogers® 2004 campaign for Congress

Durmng the 2004 election cycle, Rogers took a salary from his campaign ! Rogers Tr at
27-28 Inaddrtion to the salary payments recerved from ins campaign commsttee, Rogers’ U 8
House of Representatrves Fmancial Disclosure Statement, filed on July 17, 2004, revealed

! Based on reports filed by Rogers for Congress, Rogers took a total of $10,022 65 m salary payments from his
comauttes for the 2004 election cycle, although Rogers stated m lus deposthion that he belheved he took a salery
oquivalent to $40,000 a year durmg the 2004 campaign Rogers Tr at28 Rogers was not always sure about his
memory of events, 80 it 15 unclear whether he sotually took a salary of around $40,000 that lus commuttee filed to
report or whether the salery was accurately reported and hus memory was smply fauity on thet pomnt

Rogers cd not take a salary from hus campaign dunng the 2002 election cycle In 1999, the Commission msued an
Advisory Opmion holding that campaga finds could not be used 1o pay candiate salanes without violsting
2USC §439% Advisory Opmuon 1999-1 The Commmsion superssded Advisory Opmuon 1999-1 m & 2002
rulemakmg, which sots forth rules under which a candidate’s priscipal campaign committes may pay & salary to the
candidate See Explanation & Just:ficstion for 11 CFR § 113 1(@}{1)()(X) (“E&J™), 67 Fed Reg 76971 (Dec 13,
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first half of 2004 from BMW Lasts, LLLP (“BMW Lists”) > The payments Rogers recerved from
BMW Lists were apparently separate from the salary he took from his campaign and were not
reported by lus pnncipal campaign commuttee as salary paid to the candidate  Although Rogens
reported a total of $72,000 receaved from BMW Lists on hus House Financial Dasclosure
Statement, the mvestigation only uncovered records of payments in the amount of $56,000 from
BMW Lusts to Rogers  See Attachment 1 (List of Payments from BMW Lusts to Rogers)
Rogers stated thet he may have recerved addstional amounts from other sources for selling or
renting hs list, but he does not remember and has no evidence one way or the other Rogers Tr
at 64-65

B.  Develonment of the Mailing List

After Rogers decided to become a candidate 1n early 2001, he developed an imtial hst of
names including people he knew m Rhode Island, from the Navy, from lus college fraternity,
friends of Ins parents, efcetera, and provided that list to hus campaign commuttee without
claiming any ownership interest 1n the st Rogers Tr at31 Rogers estmated that the inihal list
that be generated from his personal contacts contained between 500 and 1,000 names * He did
not expend any funds 1n developing that imtial hst Rogers Tr at 32-33

Rogers’ first principal campaign committee, Friends of Dave Rogers, continued
development of the imtial mahing hist around the beginning of lns 2002 campaign  According to

2 Although Rogers characterzzed the payments from BMW Lasts as “sslary™ on lus Funancsal Disclosure Statement,
be was not an employes of BMW Lusts (ses Rogers Tr at 9-13) and the payments appear 10 have been fbr the
purchese of hus commuttees’ mailmg het Those wars the only tems reported on ius Fisancial Disclosure Statement
He did not report the salary from his campaign commuties on lus Fmancial Disclosure Statement

3 Rogers bas no means with which to document the exact number of names he provided to Ins committees
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mailing to determine how much money could be rused for Rogers  Rogers Tr at 37-38 Once
that mitial test maihing generated sufficient contnbution mcome to be deemed successful,’ 1t
appears that Bruce Eberle & Associates became Rogers® first direct mal vendor, and Friends of
Dave Rogers pad the vendor for the hist developed as a result of the imtial test mailng and
subsequent mailings Rogers Tr at 39 Rogers also mndicated that Ins committees pud to
purchase or rent various other donor hsts for use i direct malings, and that the contnbutions
recerved 1n response to those direct mailings generated addrtional names for the master hist that
he eventually sold to BMW Lusts * Rogers Tr at 4043 In addition to the lists hus commuttees
rented and purchased, Rogers confinmed that campaign volunteers for his commuttees helped to
develop a mailing hist that also went into the final master ist Rogers Tr at41 Thus, the master
hst of the commuittees appears to have included the relatively small number of names that Rogers
in1tally contnibuted to us commuttees (500 to 1,000) plus potentially 1n excess of 20,000 names
that his commuttees developed by purchasing or renting other maihng hsts and by the work of
campmgn volunteers ¢ The Rogers Commuttees collectively spent approximately $211,648 20 to
dovelop mailing lists during the 2002 and 2004 elections The commuttees® disclosure reports

4 As Rogers described i, the test matler, which was sent to approxsmately 25,000 people, would be considered
“successful” if “it made money  1f t didn’t lose that much monsy  1f you are able to get 80 cents on the dollar,
70, something like thet, then 1t looks hice you may bave a viable situstion™ Rogers Tr at 38

% 1t appears 10 be the general pract:ce m the mahng hist and dwect mail mdustry for a commutioe thet rents a mailing
ll:nhnhnﬂumwulnpofqmmw“whmmmﬂnm
‘.E:'Il.nmunbbbmm information regarding the number of names on the List 1t purchased
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“master l15t” Rogers eventually sold to BMW Lists contaned m excess of 20,000 names Rogers
Tr at48 and 37

On October 1, 2001, David Rogers and Christian Winthrop, on behalf of Friends of Dave
Rogers, signed a Memorandum of Understanding (“MOU™) that purports to create co-ownership
nghts 1 the campaign donor hsts developed by Rogers and Friends of Dave Rogers* The MOU
simply states that “in consideration of lus personal contnbutions to the creation of such Lists, hus
ngnature on all fundrasmg letters, and lus life story which 18 contaned 1n these solicrtations,”
Friends of Dave Rogers and David Rogers shall co-own “all names generated as the result of any
direct maul solicstation ” Ses Attachment 2 It 18 unclear who may have drafted the MOU Itis
Rogers’ recollection that Chnstisn Winthrop, the treasurer of Friends of Dave Rogers, presented
lum with the MOU, but Rogers does not recall 1if he mstructed Winthrop to sign the MOU, or if it
was the other way around Rogers Tr at 52-53 Rogers indicated that he may have believed
such a co-ownership mterest was permussible from conversations with Patrick Mooney, who was
at that time a direct mail fundraiming agent for Bruce Eberle & Associates (a vendor for Friends
of Dave Rogers) Rogers Tr at 25-26 Mooney later became & principal m BMW Lists, the

company to which Rogers sold hus campaigns’ master list

7 Friends of Dave Rogers (the 2002 campaiga commatieo) spent $173,306 34 for “Lists™ and “list services ™ Rogers
for Congress (the 2004 campaign commutiee) spent $38,341 86 for “Iist acquisttion™ and “mailng Iist® This amount
does not mclude exponditures made for “direct mail,” “dwect mail creatives,” “direct mail production,” “direct masl
cagmg.” “diwect mail prmting,” “maul,” or “mail services ™ With all of those categores mcluded, the total Rogers®
commattess spont for direct mail snd mathng hst relsted temes was approximately $1,310,419 06

* Respondents dxd not submst 8 smuisr MOU between David Rogers and Rogers for Congress, the 2004 commutteo

The mvestigation revealed that apparently no smular MOU exited with Rogers for Congress, aithough the parties
appear 10 have treated the 2004 commities as smply an extension of the 2002 commuties Rogers Tr at 51
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Rogers provided to lus campaign committes 1n return for sn ownership interest m the final
master list was the use of lus name, likeness, and life story, as well as the occanonal
proofreacing of fundrasing letters Rogers Tr at 48 and 70 Rogers also stated that he was not
even “certain that what was sold to BMW Lists had anything to do with, one way or the other
with [sic] what [he] did mitially * Rogers Tr at 52

C  Saleof the Malling List

In the spring of 2003, Rogers signed a Contract for Purchase of List Property with BMW
Lists® See Attachment 3 (Contract for Purchase of Lust Property) Under tus contract, BMW
Lists purchased “the donor hist of all direct masl generated supporters of Dave Roger’s [sic]
campaign for U S Congress, from October 1, 2002 to Apnl 30,2003 ™ Id The pnice of
purchase was $48,000, and according to the contract, “payment of this $48,000 fec shall be made
to Dave Rogers 1n 24 instaliments of $2,000 each ™ /d On May 28, 2003, a handwnitten
addendum was added to the contract extending the terms of the contract, meluding additional
payments of $8,000, to July 15,2003 Jd The contract makes no mention of the MOU or the
committees’ ownership intecest in the list

Rogers’ memory was not clear surrounding the detauls of the contract, however, he stated
that he believed someone at BMW Lists approached lum with the offer to buy the mmling hist
Rogers stated that he believed he spoke with Patrick Mooney and Robert Dubsel about the
contract and about his ownership imnterest in the mathing list, but he did not remember any details
of those conversations Rogers Tr at 54-57 Rogers does not recall anyone at BMW Lists

? Robert Dulsel, Pressdent of BMW Lasts, signed the contract on Apnil 20, 2003, but Rogers did not sagn the contract
wmnl May 31, 2003
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think that questions were raised at a later date  Rogers Tr at 54-55 According to Robert
Dubsel, who was President of BMW Lusts at the time of the contract, he had questioned Patnick
Mooney, who was the managing partner of BMW Lists at the time, about “the legality of the
agreement, because he thought 1t was odd that the candidate and not the commuttee was the
purported owner ® See Response to Questions Related to MUR 5572 from BMW Lists, July 11,
2007

According to a list of payments made to Rogers by BMW Lists, Rogers was paid $56,000
for the purchase of his commuttees’ mailing ist Ses Attachment 1 (List of Payments from
BMW Lasts to Rogers) Rogers stated that to the best of lus recollection the list provided by
BMW Lists was a complete histing of the payments made to lum for the purchase of the mailing
hst Rogers Tr at 64 He also stated that he retained one hundred percent of the proceeds for lus
own personal use (¢ g , to pay a mortgage, private school bulls for lus ciukiren, and other living
expenses) Rogers Tr at 64-66 When asked whether he recetved any additional mcome at any
time from any other source for the sale or rental of his commuttees® maling hist, Rogers mdicated
that he thought he mght have but did not remember from whom or the smount Rogers Tr at
64-65

IIL. ANALYSIS

It 1 undisputed that David W Rogers sold a mailing hist developed almost entirely by hus
campaign committecs using contnbutions recesved pursuant to the Federal Election Campaign
Act of 1971, as amended, (“the Act”) and retmined the proceeds from the sale for lus own
personal use The Act states that a “contribution accepted by a candidate™ “shall not be
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shall be considered to be converted to personal use if the contribution or amount 15 used to fulfill
any commatment, obhgation, or expense of a person that would exist irespective of the
candidate’s election campaign” 2U 8 C § 439a(b)(2) The Commssion’s regulations state that
“the Commission will determine, on a case-by-case basis whether  uses of funds in a campaign
account” constitute “personal use ™ 11 CFR § 113 1(g)1)(u) The regulstions then state that
“the transfer of a campaign commuitee asset 15 not personal use so long as the transfer 18 for fowr
market value” 11 CFR § 113 1(g)(3) (emphasis added)

According to documents and swom testimony, Rogers sold his campaign commuttees’
master maling list to BMW Lasts for at least $56,000 in profit, which he retamed for lus own
personal use (to pay the mortgage, his chuldren’s private school bills, and iving expenses )
Rogers Tr at 64-66 Furthermore, the mailing hist that he sold was apparently developed by hus
campaign committees usmg contributions made to hus commuttees '° Chnstisn Winthrop, on
behalf of the commuttees, apparently consented to this transaction by sigming the Memorandum
of Understanding grving Rogers co-ownershup nights m the list without a fasr market value
exchange

The fact that Rogers and Friends of Dave Rogers entered into a Memorandum of
Understanding purporting to grant Rogers a co-ownership interest in the hst does not change the
snalysis It merely makes the commuttees complicit in the violation of the Act’s personal use

" Mr Rogers only contributed an initml hist of between 500 and 1,000 names %0 the development of the mailing hist,
which appears to have ultsmately mcluded 1n excess 0f20,000 names Rogers Tr at48 The Commstices developed
the bulk of the mailng list by purchasing hists, renting hsts for direct maul purposes and adding the names of people
mw:’hmmlthMMdmmthhbm&om
finthor Rogers Tr at
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the personal use provisions

Although 1t 13 concervable that a candidate could enter 1nto a contract with hus principal
campaign commuttes to obtain some asset or portion of an asset belonging to lus campaugn
commaites (or developed using contnbutions to ns campaign commaitee) by providing
sometiung of value to hus commuttee (money, physical equipment, etc ) mn a fiur market
exchange, there was no fair market exchange m this case Despate the MOU that Rogers signed
with hus first pnncipal campaign commuttee, there 1s no basis on winch to conclude that the
transfer of the committee asset (the mailing list) to Rogers was made for far market value It
does not sppear that Rogers’ commuttees recetved anything in exchange for the transfer The
MOU stated that the consideration was “his personal contributions to the creation of such lLists,
Ins signature on all fundrasmg letters, and hus hife story ” Attachment2 Rogers® pnincipal
campaign commuttees aiready had the nght to use the candidate’s name or likeness on a
fundrasing sohicitation  In fact, Rogers agrees that 1t would have been impossible for hum to run
for Congress without providing his committees with his name, hikeness, and life story and adnuts
that he provided these things prior to and without any thought of clmmmg an ownership mterest
1n lus commiitees® maling ist Rogers Tr at 31

The relatively few names Rogers initially provided to hus 2002 commuttes m companson
with the apparent size of the final list that he sold to BMW Lists, and the fact that lus commuttees
speut at least $211,648 20 to develop the mmling lists, would not seem to constitute fiaur market
value In fact, as previously stated, Rogers 18 not even sure if any of the names he mitlly
provided to hus committees were part of the final list that he sold Rogers Tr at 52 The fact that
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providing farr market value 1n exchange for 100% ownership 1n his committees’ mathing hsts !
In addstson, Rogers® life story does not appear to have any tangible monetary value above the
value of any other mdividual’s hife story, if that mdividual decided to un for Congress ! Thus,
Rogers does not appear to have provided fiur market value to Ins committees m exchange for s
ownership interest m the maihing list

Accordingly, this Office 18 prepared to recommend that the Commission find probable

canse o believe that Rogers for Congress n/k/a Special Operations Fund and Chnistian Winthrop,
m his official capacity as tressurer, violated 2U S C §439aand 11CFR §1131

IV. GENERAL COUNSEL’S RECOMMENDATION
1 Fmd probable cause to believe that Rogers for Congress n/k/a Special

Operations
Fund and Chnistian Winthrop, 1 lus official capacity as treasurer, violated2 U S C
§439aand 11CFR §1131
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Kathleen Guith N
Acting Deputy Associate General Counsel
for Enforcement

"' Rogers’ committoos did not report receiving any payments from BMW Lasts, and the contract between BMW
Lasts and Rogers was for the purchase of the mahng list, not a mere rental Also, Rogers stated that he did not share
any portion of the proceeds from the sale with his commattees Rogers Tr at 64

1 When asked, Rogers admstted that he has never been offered money for the nights to a book or movie utizing his
oame and ife story, has never attempted to sell the nghts 1o lus name and Irfs story, snd has nover besn
compensated 1n any way for the use of hus name and Iifs story Rogers Tr ot 14
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